ORDINANCE NO. 2993

AN ORDINANCE OF THE CITY COUNCIL OF THE
CITY BRADENTON, FLORIDA, DECLARING ZONING
IN PROGRESS AND IMPOSING A MORATORIUM
DECLARING ZONING IN PROGRESS AND IMPOSING A
MORATORIUM ON THE “ACCEPTANCE AND
PROCESSING OF NEW APPLICATIONS FOR THE
ESTABLISHMENT OF MEDICAL MARIJUANA
DISPENSING FACILITIES FOR A PERIOD OF 180
DAYS; PROVIDING FOR SEVERABILITY; AND
PROVIDING FOR AN EFFECTIVE DATE.

WHEREAS, The City of Bradenton pursuant to Chapter 166 of the Florida statutes possesses
the police powers to enact ordinances in order to protect the health, safety, and welfare of
the City’s citizens; and

WHEREAS, the City Council of the City of Bradenton determines that it is in the best
interest of its residents, businesses and visitors to enact sufficient zoning regulations to
ensure their health, safety and welfare; and

WHEREAS, medical marijuana dispensing facilities are a new and unique use which is not
currently addressed by the City’s Land Use and Development Regulations or Code of
Ordinances; and

WHEREAS, Section 381.986(8)(b), Fla. Stat., permits a municipality to determine by
ordinance the criteria for the number, location, and other permitting requirements that do
not conflict with state law or department rule for all dispensing facilities of dispensing
organizations located within the municipality; and

WHEREAS, a temporary moratorium on the acceptance of applications for, the processing
of, and the issuance of development permits, development orders or any other official
action of the City of Bradenton permitting or having the effect of permitting new medical
marijuana dispensing facilities will allow time to review, study, hold public hearings, and
prepare and adopt an amendment or amendments to the Land Use and Development
Regulations and Code of Ordinances to address this new and unique use; and

WHEREAS, on October 26, 2016, the City Council considered a report regarding the current
state law and regulatory structure regarding medical marijuana and low-THC cannabis, and
directed the preparation of a six-month moratorium on permits for medical marijuana
dispensing facilities, thereafter putting the public on notice that the City has implemented a
course of action which may result in the regulation of medical marijuana dispensing facilities,
i.e, a determination of zoning-in progress; and




WHEREAS, the City Council has conducted two (2} duly noticed public hearings regarding the
adoption of this ordinance; and

WHEREAS, adoption of this ordinance will further the health, safety and welfare of the
citizens of the City of Bradenton.

NOW THEREFORE BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF
BRADENTON, FLORIDA:

SECTION 1: The aforementioned recitations contained herein are true and correct, but are
not required to be incorporated into the City of Bradenton Code of Ordinances.

SECTION 2: Purpose. The purpose of this ordinance is to preserve the status quo and
enable sufficient time to review, study, hold public hearings, and prepare and adopt an
amendment or amendments to the Land Use and Development and Regulations and/or
Code of Ordinances, relating to the appropriate locations for medical marijuana dispensing
facilities, if any. During this 180 day time period, the City will not take any action on any
application for development permit or issue any development order or take other official
action which would have the effect of allowing or permitting the development of medical
marijuana dispensing facilities, except as provided in this ordinance. It is not the purpose of
this ordinance to permanently deny development orders and permits for other uses that
are permitted by right or special use permit and that otherwise comply with all applicable
codes, ordinances, regulations and policies.

SECTION 3: Zoning in Progress. The City of Bradenton hereby recognizes that City staff
intends to study and prepare regulations that would result in the regulation of medical
marijuana dispensing facilities. These regulations, if adopted, will amend the City Land Use
and Development Regulations and/or Code of Ordinances. All affected property and
business owners are placed on notice with respect to these pending regulations and the
action being taken by the appropriate departments within the City.

SECTION 4: Definition. The following definition applies to the term used in this ordinance:
(a) “Medical Marijuana Dispensing Facility” means any establishment where low-THC
or medical cannabis is permitted to be dispensed by an approved dispensing
organization pursuant to Section 381.986, Florida Statutes, and Florida Department
of Health Rules.

SECTION 5: Imposition of Temporary Moratorium. The City of Bradenton hereby
imposes a temporary moratorium on the acceptance of applications for, the processing of,
and the issuance of development permits, development orders or any other official action
of the City of Bradenton permitting or having the effect of permitting Medical Marijuana
Dispensing Facilities, except as provided in this ordinance, for a period of 180 days
following the effective date of this ordinance.




SECTION 6: Imposition of Temporary Moratorium. The City of Bradenton hereby
imposes a temporary moratorium on the acceptance of applications for, the processing of,
and the issuance of development permits, development orders or any other official action
of the City permitting or having the effect of permitting Medical Marijuana Dispensing
Facilities, except as provided in this ordinance, for a period of 180 days following the
effective date of this ordinance. Further, the review of any applications for Medical
Marijuana Dispensing Facilities pending upon the effective date of this ordinance shall be
abated.

SECTION 7: Existing Authorized Medical Marijuana Dispensing Facilities. This
temporary moratorium shall not affect a Medical Marijuana Dispensing Facility of a
Dispensing Organization which has received dispensing authorization from the Florida
Department of Health in accordance with Section 381.986, Florida Statutes and Chapter 64-
4.001, F.A.C,, and for which development permits have been obtained prior to the effective
date of this Ordinance. During the moratorium period, a Medical Marijuana Dispensing
Facility for which development permits have been issued shall not be permitted to expand
its square footage.

SECTION 8: Submittal of Applications. Beginning upon the effective date of this
ordinance, an applicant for any development permit, development order or any other
official City action which would facilitate the establishment of a Medical Marijuana
Dispensing Facility shall be required to disclose its intention to establish a Medical
Marijuana Dispensing Facility in connection with its application for a permit. In the event
that it is determined by the City that an applicant for a permit has failed to disclose its
intent to establish a Medical Marijuana Dispensing Facility, the City shall be authorized to
enforce this ordinance by the methods set forth in Section 10.

SECTION 9: APPLICABILITY. This ordinance shall be applicable in the city limits of the
City of Bradenton.

SECTION 10: PENALTIES. This moratorium may be enforced by the following methods of
enforcement: (A)Revocation or temporary suspension of necessary development permits,
development orders and/or certificates of occupancy and/or licenses; or (B) By an action
for injunctive relief, civil penalties or both, through a court of competent jurisdiction; or
(C) By any other process permitted by law including, but not limited to, Code Enforcement
fines or orders.

SECTION 11: SEVERABILITY. If any section, subsection, sentence, clause, phrase, or
provision of this ordinance is for any reason held invalid or unconstitutional by any court
of competent jurisdiction, such holding shall not be construed to render the remaining
provisions of this ordinance invalid or unconstitutional.

SECTION 12: CONFLICT WITH STATE LAW. Nothing in this ordinance is intended to
conflict with the provisions of the Florida Constitution or any Florida Statute. In the event
of a direct and express conflict between this ordinance and either the Florida Constitution




or the Florida Statutes, then the provisions of the Florida Constitution or Florida Statutes,
as applicable, control.

SECTION 13: EFFECTIVE DATE. This ordinance shall take effect immediately.
PASSED IN REGULAR SESSION, this day of 2016

ATTEST:

City Administrator President, City Council

APPROVED AS TO FORM

William R. Lisch, City Attorney

First Reading:
Advertised: and
Second Reading:

APPROVED by me this of , 2016

Wayne H. Poston, Mayor




Report on Retail Dispensaries for Medical Marijuana

Manatee County Substance Abuse Prevention Coalition d/b/a Drug Free Manatee was asked by Cheri Coryea, Director of
Neighborhood and Community Services Departments, to provide information and suggestions to address the issue of
medical marijuana dispensaries, including anticipated implications of the existing regulations of medical marijuana in
Florida, the anticipated implications of the Amendment 2 ballot initiative and recommendations on policy and
regulatory initiatives.

A. Legal Status under Federal Law

The Federal Controlled Substances Act {CSA) lists marijuana as a Schedule 1 drug and provides no exceptions for medical
uses. Passession, manufacture, and distribution of marijuana are crimes under federal law. The medical marijuana laws
of the states that permit and regulate the use of cannabis for medical purposes protect patients from prosecution for
the legitimate use of marijuana under state law.

However, state medical marijuana laws do not protect individuals from prosecution under federal law. The CSA controls
and the federal government still has regulatory and enforcement standing throughout the country, regardless of state
regulations allowing the use of marijuana. In 2013, the United States Department of Justice (USDOJ) issued statements
indicating that the federal government would not pursue cases for low-level drug crimes, leaving such prosecutions
fargely up to state authorities. The memorandum explained that the USDOJ was committed to utilizing its prosecutorial
resources to address the most significant drug-related threats, and that the federal government would not enforce
federal marijuana laws in states that have legalized the drug and have enacted a robust regulatory scheme.

In addition, in December 2014, Congress approved an omnibus spending bill that included a rider prohibiting the USDOJ
{which includes the Drug Enforcement Administration) from using funds appropriated by that bill to prevent states from
implementing state medical marijuana laws. The same rider was included in the omnibus spending bill approved by
Congress in December 2015. The prohibition on allocation of funds to interfere with state implementation of medical
marijuana laws will continue for the remainder of the fiscal year and it is anticipated that this policy will be renewed
during the appropriations process for the upcoming fiscal year.

Most recently, on August 11, 2016, the Drug Enforcement Administration (DEA) announced several marijuana- related
actions, including actions regarding scientific research and scheduling of marijuana, as well as principles on the
cultivation of industrial hemp under the Agricultural Act of 2014. The DEA denied two petitions to reschedule marijuana
under the Controlled Substances Act {CSA). in response to the petitions, DEA requested a scientific and medical
evaluation and scheduling recommendation from the Department of Health and Human Services (HHS), which was
conducted by the U.S. Food and Drug Administration (FDA) in consultation with the National Institute on Drug Abuse
{(NIDA). Based on the legal standards in the CSA, marijuana remains a schedule | controlled substance because it does
not meet the criteria for currently accepted medical use in treatment in the United States, there is a lack of accepted
safety for its use under medical supervision, and it has a high potential for abuse. In his letter to the petitioners, DEA
Acting Administrator Chuck Rosenberg offered a detailed response outlining the factual and legal basis for the denial of
the petitions. (The fulf response to the petitions can be found in the Federal Register).

B. Existing Regulatory Scheme Under Florida Statutes and Administrative Rules

1. Compassionate Medical Cannabis Act of 2014

The Compassionate Medical Cannabis Act of 2014 legalized a low tetrahydrocannabinol (THC) and high cannabidiol
{CBD) form of cannabis for medical use by patients suffering from cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms. [Section 381,986, F.S. ] The Act provides that a
Florida licensed allopathic or osteopathic physician who has completed the required training, and has established a
physician relationship with such a patient, may order low-THC cannabis for that patient to treat such condition or to
alleviate its symptoms, if no other satisfactory alternative treatment options exist for that patient. The Act allowed
qualified patients and their legal representatives to purchase, acquire, and possess low-THC cannabis for that patient’s
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medical use, and authorized dispensing organizations and their owners, managers, and employees to acquire, possess,
cultivate, and dispose of excess product in reasonable quantities to produce low-THC cannabis. The Act required the
Florida Department of Health to create an online registry for the registration of physicians and patients, which was
required to enable law enforcement agencies to verify patient authorization and to record amounts dispensed by
registered physicians.

The Florida Department of Health was also charged by the statute with the implementation of the dispensing
organization approval process. On November 23, 2015, the Florida Department of Health approved a dispensing
organization in each of the following five regions as required by the Compassicnate Medical Cannabis Act: northwest
Florida, northeast Florida, central Florida, southeast Florida, and southwest Florida.

2. House Bill 307 (2016}: Authorization of Medical Cannabis for Terminally [ll Patients and Amendments to
Compassionate Medical Cannabis Act of 2014
In 2015, the Legislature enacted the Right to Try Act (RTTA), Section 499.0295, F.S., which authorized an efigible patient
with a terminal condition to receive an investigational drug, biological product, or device. As originally adopted in 2015,
the RTTA did not address cannabis. In 2016, the Legislature, with the adoption of House Bill 307, amended the RTTA to
allow “full strength” medical cannabis for patients suffering from a terminal illness which, without the administration of
life-sustaining procedures, is expected to result in the patient’s death within one year. Medical cannabis for qualified
terminally il patients must be obtained from an approved dispensing organization as defined in the Compassionate
Medical Cannabis Act, Section 381.986, F.S.

In addition to authorizing full-strength medical marijuana for terminally ill patients, House Bill 307 provided fora
number of amendments to Section 381.986, F.S. which resulted in stricter regulatory oversight by the Florida
Department of Health for both low-THC and full-strength medical cannabis. The legislation prescribed standards that
ordering physicians must meet before ordering low-THC or medical cannabis, including establishing a patient
refationship for at least three months immediately prior to a patient’s inclusion in the register of qualified patients;
extensive education requirements for ordering physicians; informed consent; a prohibition on an ordering physician
heing a medical director employed by a dispensing organization, and an order limit per qualified patient of a 45-day
supply at a time.

C. Anticipated Implications of Amendment 2

The Florida Medical Marijuana Legalization Initiative, also known as Amendment 2, is proposed on the November 8,
2016 ballot in Florida. The language of Amendment 2 proposes to allow medical marijuana to be provided as a
treatment for patients with the following specific diseases: cancer; epilepsy; glaucoma; HIV; AlIDS; post-traumatic stress
disorder (PTSD); amyotrophic lateral sclerosis (ALS); Crohn's disease; Parkinson’s disease; and multiple sclerosis.
Amendment 2 would also aliow licensed physicians to certify patients for medical marijuana use after diagnosing them
with some "other debilitating medical conditions of the same kind or class as or comparable to those enumerated.”

In contrast to the 2014 constitutional amendment {also titled Amendment 2) which did not pass, the 2016 initiative
clarifies requirements for parenta! consent for the use of medical marijuana by minors and also provides a specific fist of
the qualifying "debilitating” illnesses that would authorize marijuana as a treatment option. The 2016 measure also
contains more stringent requirements for physician ordering, providing that doctors would not be immune from
malpractice claims for negligent administration of marijuana. The measure also limits how many patients a caregiver can
treat with marijuana.

The 2016 ballot initiative fanguage requires the Florida Department of Health to issue regulations required for the
implementation of the amendment if it is adopted, in order to “ensure the availability and safe use of medical marijuana
by qualifying patients”. In addition to the existing regulatory scheme under the statutes and administrative rules,
Amendment 2 would require the Fiorida Department of Health to promulgate the following regulations within six
months of the passage of the constitutional amendment:
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a. Procedures for the issuance and annual renewal of qualifying patient identification cards to people with
physician certifications and standards for renewal of such identification cards. Before issuing an identification
card to a minor, the Department must receive written consent from the minor’s parent or legal guardian, in
addition to the physician certification.

b. Procedures establishing qualifications and standards for caregivers, including conducting appropriate
hackground checks, and procedures for the issuance and annual renewal of caregiver identification cards.

¢. Procedures for the registration of medical marijuana treatment centers, that include procedures for the
issuance, renewal, suspension and revocation of registration, and standards to ensure proper security, record
keeping, testing, labeling, inspection, and safety.

D. Potential County Regulatory Initiatives

1. Statutory Preemption

The local government role in regulation of medical cannabis and low-THC cannabis is defined by Section 381.986, F.S. As
amended during the 2016 legislative session, the statute preempts the ability of counties and municipalities to regulate
with regard to the cultivation and processing of low-THC and medical cannabis by dispensing organizations, but provides
that both municipalities and counties may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or Florida Department of Health rules.

2. Potential Local Zoning and Operational Regulations

In accordance with Section 381.986, F.S., local governments may adopt zoning regulations that provide restrictions on
the zoning location of dispensing establishments, and may also adopt additional requirements for permitting and
regulation of retail dispensing estahlishments to supplement the state requirements implemented by the Florida
Department of Health, provided that such local regulations do not conflict with the state regulations.

A number of local governments throughout Florida have begun enacting regulations of retail dispensing establishments
{see list). As one example, Miami-Dade County recently adopted zoning regulations that set a minimum distance of
1,000 feet between dispensing establishments and child care facilities, preschools, schools or religious facilities; a 500
foot minimum distance between dispensing establishments and zoning districts designated as residential; and a one mile
minimum distance between a dispensing establishment and another authorized dispensing establishment. The Miami-
Nade County regulations also set operating hours of hetween 7 AM and 9 PM daily, and limit the dispensing or
consumption of low-THC cannabis, medical cannabis or alcoholic beverages within the retail dispensing establishment or
on the premises of and abutting the establishment. The Miami-Dade County regulations aiso require a local license
{termed a certificate of use) for a dispensing establishment, and provide that each certificate of use shall be renewed on
an annual basis. The county is authorized to conduct inspections of an establishment to ensure confarmance with the
requirements of the ordinance, and the county may revoke or decline to renew a local certificate of use if the
establishment has been found in violation of the ordinance.

3. Option for Moratorium on Retail Dispensing Establishments

Moratoria on the establishment of retail marijuana dispensaries have been enacted by some local governments
throughout the state {(see list). A moratorium of limited duration offers a regulatory tool which allows a local
government to evaluate potential amendments to its regulations and consider new circumstances not addressed by its
current laws. Moratoria of up to six months in duration are generally considered legally defensible under Florida case
law. A moratorium would allow the County to place the public on notice that its regulations may change as it considers
the appropriate zoning, location and other permitting requirements for retail marijuana dispensing establishments.
During the moratorium period, the County would not take action to approve a development permit which would have
the effect of allowing or permitting the development of a retail marijuana dispensing establishment. A moratorium of
limited duration would provide an opportunity for County staff to consider potential regulations, enable consultation
with the Manatee County Sheriff’s Office, and allow evaluation of the impact of additional state regulations
implementing Amendment 2, if the ballot initiative passes on November 8.




